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In The 

United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


October Term, 1943 


Nos. 8528, 8529 and 8530 


JOHN E. LAUGHLIN and JAMES J. LAUGHLIN, 

Appellants, 

vs. 

F. W. BERENS, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of District Court dis¬ 
missing complaints filed by the appellants in the above 
entitled causes in District Court. See Appendix 18. 
The jurisdiction of the Lower Court over the controversy 
is not disputed. The jurisdiction of this court to review 
the lower court’s final order is founded on Section 26, 
Title 18, D. C. Code (1929 edition); Section 101, Title 17, 
D. C. Code (1940 edition), giving this Court the right to 
review, affirm, reverse or modify any final order or judg¬ 
ment of the said lower tribunal. 
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STATEMENT OF THE CASE 

This case arises by virtue of a series of Real Estate trans¬ 
actions. In order that there may be a thorough under¬ 
standing of this case reference is hereby made to the 
record and briefs in the case of Laughlin, et al, vs. Berens 
(7603 ) 73 U. S. Appeals D. C. 136; 118 F. (2) 193, and the 
case of Laughlin, et al, vs. Berens (No. 7974) 75 U. S. 
Appeals D. C. 409; 128 F. (2) 23. The various complaints 
will be set forth in the transcript of record in case Num¬ 
ber 7603 and in the briefs in 7974. 

In the Spring of 1937, plaintiff John E. Laughlin together 
with his sister Gertrude Laughlin arranged through Appel¬ 
lee F. W. Berens to purchase premises located at 2244 
Cathedral Avenue Northwest in the District of Columbia 
to be occupied by plaintiff James J. Laughlin and his fam¬ 
ily. Under the terms of the sale an initial purchase price 
of approximately $2,800 was paid to the former owner of 
the premises by the plaintiff John E. Laughlin and his 
sister Gertrude Laughlin. The balance due under the 
terms of the sale were to be taken care of by a deed of 
trust signed by the parties to secure the Security Life 
Insurance Company, one of the appellees herein. This 
Company was represented in the District of Columbia by 
appellee Berens. Under the terms of the deed of trust 
appellants were required to pay appellee Berens approx¬ 
imately $85 per month. The payments were made from 
month to month but in the early part of 1939 the payments 
became delinquent and a foreclosure sale was threatened. 
On March 27, 1939, the appellee Berens called the appel¬ 
lant James J. Laughlin by telephone and advised him that 
if appellants John E. Laughlin and his sister Gertrude 
Laughlin would deed all their right and interest in said 
property to the appellee Berens, that Berens would im¬ 
mediately order the trustees to stop the foreclosure sale. 
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It was at the same time agreed by the appellee Berens that 
if the plaintiff John E. Laughlin and his sister would deed 
the property to him he would permit them to recover 
the said property within twelve months by paying the 
amount due at time of such repayment. The appellee 
Berens advised the appellant James J. Laughlin that he 
desired that he enter into a rental agreement which would 
stipulate that the sum of $1,200 was to be paid within 
twelve months. It was agreed that the monthly payments 
would be $100 per month which would be applied toward 
the regular monthly payments due which approximated 
$82 to $85 per month, and the difference between the $82 
to $85 and the $100 would be applied toward the delinquent 
payments. The property was conveyed to appellee Berens 
by plaintiff John E. Laughlin and his sister Gertrude 
Laughlin and a rental agreement was signed between ap¬ 
pellee Berens and plaintiff James J. Laughlin. This agree¬ 
ment is set forth in the original transcript of record (case 
No. 7603), pages 14 to 15. 

The real complaint involved in this case is whether the 
conveyance of the property by appellants to appellee 
Berens was absolute or whether it was merely a mortgage 
in legal effect. 

Several suits were filed in the Municipal Court of the 
District of Columbia for possession and attempt was made 
to execute on a judgment but a restraining order was 
issued by the District Court (page 6, original record No. 
7603). A complaint was filed entitled “Complaint for In¬ 
junction, Accounting and other Relief” (See pages 1 to 5 
original record No. 7603). The complaint was later 
amended and was titled “Amended Complaint for Injunc¬ 
tion, Accounting to Establish Equity and Property and 
for other Relief*. 
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At the time the original suit was filed appellants relied 
on an oral agreement with appellee Berens. In support 
of this oral agreement there was offered in evidence a let¬ 
ter written to Appellee Berens dated October 3,1939 read¬ 
ing as follows: 

“Dear Mr. Berens:— 

There is enclosed $105.25 to cover rent and court 
costs. These figures were given to me by Mr. Cum- 
! mins this AM. Will have the $820 by Nov. 15th per 
our agreement Please send receipt by bearer, if I am 
correct. 

Very truly yours, 

JAMES J. LAUGHLIN” 

and there appeared at the bottom of the letter the follow¬ 
ing: 

“Receipt of the above acknowledged Oct. 3, 1939 

F. W. BERENS” 

(Record 39 original record in 7603). There was also intro¬ 
duced in evidence in support of the existing agreement a 
memorandum furnished by one of appellee Berens’ agents 
in May, 1939, when a request was made for a statement 
of the amount then due. This memorandum reads as 
follows: 


“82.23 

82.23 - _ 

.02 

1.64 

1.6446 

83.87 


83.87 Jan. 


83.87 Feb. 


83.87 Mar. 


83.87 Apr. 


86.43 bad ck. 


65.90 Clayton’s costs. 


487.81 total amt. due less deductions. 
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(Record 38 Original record in 7603). However, within the 
past few months the appellants have been able to locate 
the original agreement signed March 27th, 1939 by the ap¬ 
pellee Berens and appellant James J. Laughlin. This agree¬ 
ment reads as follows:— 

“An agreement this 27th day of March 1939 between 
John E. Laughlin and Gertrude Laughlin and F. W. 
Berens provides: 

That premises located at 2244 Cathedral Avenue N. W. 
in the District of Columbia are to be deeded back to 
Mr. Berens. 

That the foreclosure sale scheduled for this date is to 
be called off. 

That a rental agreement is to be signed between F. W. 
Berens and James J. Laughlin and that James J. 
Laughlin will continue to occupy the premises at 2244 
Cathedral Avenue N. W. 

It is agreed that James J. Laughlin is to pay to F. W. 
Berens (me hundred dollars each month beginning on 
April 27, 1939. The one hundred dollars is to take 
care of the regular monthly payments of approxi¬ 
mately $82.00 to $85.00 due under the deed of trust. 
The difference between the $82.00 to $85.00 and the 
$100.00 is to be applied toward the delinquent pay¬ 
ments now due. 

It is agreed that John E. Laughlin and Gertrude Laugh¬ 
lin will have the right to take back the property at 
the end of one year if by March 27, 1940, they will 
have paid a total of $1200.00 and Mr. Berens will deed 
the property back to them. 

(Signed) F. W. BERENS, 

(Signed) JAMES J. LAUGHLIN, 

Attorney for John E. and 
Gertrude Laughlin.” 

(See Appendix to this brief, page 13). 
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The appellee Berens originally denied the existence of 
any agreement and contended that the conveyance was 
absolute and without any permission to turn the property 
back to the appellants. At the hearing in District Court 
he was asked this by the trial judge: 

“(The Court) Wouldn’t you rather have these pay¬ 
ments made or do you want this property. 

(Mr. Berens) I am willing to turn the property 
back. I don’t want the property.” 

(Record 42 original record in 7603). The appellee Berens 
has later altered his two previous stands and in the trial 
in District Court in January 1943 (from whence this appeal 
is taken) expressed a willingness to turn the property back 
although still denying the existence of an agreement. 

In the trial in District Court in December, 1939, the case 
was never heard on the merits due to the fact that the 
appellee Berens agreed to reconvey the property to appel¬ 
lants and a time limit of Friday, December 8th, 1939, 9:45 
A.M. was fixed by the trial judge. When that time arrived 
the appellant James J. Laughlin appeared in the chambers 
of the trial judge and stated that due to circumstances 
beyond his control he was unable to make the payments 
and requested a short extension of time. The trial judge 
indicated his willingness to grant the extension but stated 
that he could not grant it if the appellee Berens objected. 
There was objection whereupon the request was made that 
there be a short stay in order that the trial judge might 
be shown that an appeal would lie to this Court This the 
trial judge refused. As a result, the complaint was dis¬ 
missed, the restraining order which had enjoined the en¬ 
forcement of the Municipal Court judgment was dissolved 
and the judgment of Municipal Court was executed and 
appellee Berens obtained possession of the premises. This 
court reversed in 73 U. S. Appeals D. C. 136; 118 F(2) 193. 
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There is a full statement of the proceedings in the trial 
judges* chambers set forth in the opinion of this Court 
in the case above referred to. Upon the coming down of 
the mandate appellants applied to District Court for a writ 
of restitution (see Appendix, page 11 in case No. 7974). 
A writ of restitution was issued by District Court in March, 
1941 (see pages 11 and 12 Appendix in 7974). The appellee 
Berens had placed in possession of the premises one Wil¬ 
liam R. Boger. When the District Court granted appel¬ 
lants’ motion for writ of restitution the occupant Boger 
was given ten days to vacate (see pages 15 to 20, Appendix 
in 7974). A motion was filed on the tenth day by appellee 
Berens to vacate order granting writ of restitution (page 
12 to 15, Appendix in brief 7974). The motion to vacate 
was granted and the order granting writ of restitution was 
vacated (See appellees’ appendix in 7974, pages 8 and 9). 
A motion for preliminary mandatory injunction was filed 
(see appellants’ brief in 7974, pages 22 to 24). This was 
denied. An appeal was taken to this Court from these 
interlocutory orders. This Court in the case of Laughlin, 
et al, vs. Berens, 75 U. S. App. 409; 128 F(2) 23, held that 
the orders appealed from were not final orders and hence 
not appealable, and the appeals were dismissed. 

The case came on for trial on the merits in January, 1943, 
and judgment was entered for the appellees. 

STATEMENT OF POINTS 

The main point involved in this appeal is whether the 
conveyance of the property by appellants to appellee 
Berens in March, 1939, was absolute or merely a mortgage 
in legal effect We contend that it was a mortgage in legal 
effect and that the appellee Berens should have been re¬ 
quired to adhere to the terms of the mortgage. 
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SUMMARY OF ARGUMENT 

I. The trial court was in error in holding there was no 
agreement to return the property to appellants. 

II. The trial court was in error in holding that the con¬ 
veyance to the appellee Berens was absolute. 

III. The trial court was in error in rejecting the undis¬ 
puted evidence that there was an agreement to return the 
property to appellants. 

IV. The trial court was arbitrary and prejudicial in 
its handling of the case. 

ARGUMENT 

Since the matters involved herein have already been 
before this Court in the two previous appeals, Laughlin 
vs. Berens, 73 U. S. App. 136; 118 F(2) 193, and the case 
of Laughlin, et al, vs. Berens, et al, 75 U. S. App. D. C. 409; 
128 F(2) 23, the argument need not be extended. We say 
without hesitation that the conveyance to Appellee Berens 
in March, 1937, was not a conveyance absolute but a mort¬ 
gage in legal effect. 

In the case of Fleishbein vs. Thome, 74 P. 2d 880 it was 
held: 

“An agreement to give a mortgage on certain prop¬ 
erty, where there is a consideration, is treated in equity 

i as a ‘mortgage’, equity treating that as done which by 
agreement is to be done.” 

In the case of Nichols vs. Hampton, 46 Ga. 253, it was 
held: 

“A paper containing all the requisites of a mortgage 

! of personal property is a mortgage from the date of 
execution thereof, even though it be not attested by 
an officer.” 
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In the case of Willamette Woolen Mfg. Co. vs. Bank of 
British Columbia, 119 U. S. 191,30 L. Ed. 384, it was held: 

“A mortgage is in effect a sale with a power of de¬ 
feasance, which may ultimately end in an absolute 
transfer of title.” 

In the case of In Re A. Roth Co., 118 F (2) 156 it was 
held: 

“Any stipulation or agreement plainly indicating in¬ 
tention to return or reconvey property upon payment 
of sum named constitutes a mortgage.” 

In the case of Marcus vs. Hull, 195 Sou. 170; 142 Fla. 306 
it was held: 

“An instrument given for the purpose and with the 
intention of securing the payment of money is a mort¬ 
gage.” 

In the case of Inhabitants of Town of Warren vs. Nor¬ 
wood, 24 A. 2d 229, it was held: 

“The word ‘mortgage’ connotes not merely the trans¬ 
fer of a title which is defeasible upon performance of 
a condition stated in the instrument of transfer, but, 
ordinarily, a transfer resulting from the volition of 
the owner of the property which is made subject to 
its terms.” 

In the case of Brandtjen & Kluge vs. Hunter, 145 S. W. 
2d 1009; 235 Mo. App. 909, it was held: 

“A ‘mortgage’ is but a security for the payment of 
the debt or the discharge of the engagement for which 
it was originally given, and until the mortgagee enters 
for breach of the condition, and in many respects until 
final foreclosure of the mortgage, the mortgagor con¬ 
tinues to be the owner of the estate.” 

We say the conclusion to be drawn from all these cases 
is that there was an agreement on March 27th, 1939, on 
the part of F. W. Berens to convey the property back to 
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appellants if within one year from March 27th, 1939, the 
sum of $1200 had been paid. Therefore, when appellee 
Berens disregarded the terms of the agreement and pro¬ 
ceeded to obtain possession of the property he became a 
trespasser. When it is considered that the appellee Berens 
recognized the existence of an agreement by his statement 
in writing dated October 3rd, 1939, and when it is also con¬ 
sidered that he furnished appellant James J. Laughlin in 
May, 1939, a statement of the amounts then due, he clearly 
recognized the rights and interest of the appellants in the 
premises 2244 Cathedral Avenue. Then when we are con¬ 
fronted with the written agreement dated March 27, 1939, 
there can be no question about it. In the first appeal to 
this Court (7603) we find this: 

“Defendant testified the plaintiff suggested the con¬ 
veyance of the property to him to save the expense of 
| foreclosure, and denied having made any agreement 
to reconvey the property.” 

And in the opinion of the Court, the following was in¬ 
serted as a footnote: 

“Plaintiffs introduced, as tending to prove the exist¬ 
ence of the oral agreement to reconvey, a purported 
' statement of the amount due under the agreement as 
allegedly drawn up by one of defendant’s assistants, 
and also the following letter: 

‘Dear Mr. Berens:— 

There is inclosed $105.25 to cover rent and court 
costs. These figures were given to me by Mr. 
Cummins this AM. Will have the $820 by Nov. 
15th per our agreement. Please send receipt by 
bearer, if I am correct. 

i Very truly yours, 

(Signed) 

JAMES J. LAUGHLIN. 

Receipt of above acknowledged Oct. 3/39. 

F. W. BERENS. 
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Defendant contended below that this receipt referred 
only to the enclosed money, and did not acknowledge 
the existence of the oral agreement; but the trial court 
apparently considered this significant evidence of the 
existence of the agreement since the receipt made no 
disclaimer of it.” 

We say, therefore, that the conveyance was not absolute 
but was a mortgage in legal effect. 

CONCLUSION 

Appellants contend that the judgment in the Court below 
was erroneous and contrary to the evidence and all three 
judgments should be reversed. 

JAMES J. LAUGHLIN, 
National Press Building, 
Washington, D. C., 

Counsel for Appellants . 


I certify that I have this day mailed copy of this brief 
to Paul E. Lesh, Esq., Kellogg Building, Washington, D. C., 
Counsel for Appellee. 


JAMES J. LAUGHLIN. 


This the 10th day of November, 1943. 
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APPENDIX TO BRIEF 
AGREEMENT 

An agreement made this 27th day of March 1939 between 
John E. Laughlin and Gertrude Laughlin and F. W. Berens 
provides: 

That premises located at 2244 Cathedral Avenue N.W. 
in the District of Columbia are to be deeded back to Mr. 
Berens. 

That the foreclosure sale scheduled for this date is to be 
called off. 

That a rental agreement is to be signed between F. W. 
Berens and James J. Laughlin and that James J. Laughlin 
will continue to occupy the premises at 2244 Cathedral 
Avenue N.W. 

It is agreed that James J. Laughlin is to pay to F. W. 
Berens one hundred dollars each month beginning on 
April 27, 1939. The one hundred dollars is to take care of 
the regular monthly payments of approximately $82.00 to 
$85.00 due under the deed of trust. The difference be¬ 
tween the $82.00 to $85.00 and the $100.00 is to be applied 
toward the delinquent payments now due. 

It is agreed that John E. Laughlin and Gertrude Laughlin 
will have the right to take back the property at the end of 
one year if by March 27,1940 they will have paid a total of 
$1200.00 and Mr. Berens will deed the property back to 
them. 


(Signed) F. W. BERENS 

(Signed) JAMES J. LAUGHLIN 

Attorney for John E. and 
Gertrude Laughlin. 
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In the District Court of the United States 
for the District of Columbia. 


Civil Actions Nos. 4666, 5884 and 10033. 


John E. Laughlin, et al., Plaintiffs, 

vs. 

F. W. Berens, et al., Defendants. 


' MOTION FOR LEAVE TO CORRECT RECORD. 

Now comes the plaintiffs through their counsel and pur¬ 
suant to Rule 75(h) asks leave of Court to correct record 
in this case for the benefit of the Appellate Court. The 
case is now pending in the United States Court of Appeals 
for the District of Columbia but date of argument has not 
yet been set. 

The plaintiffs desire to incorporate in the record agree¬ 
ment entered into between Plaintiff, James J. Laughlin 
and Defendant, F. W. Berens on March 27th, 1939. There 
is annexed hereto and made a part of this motion a photo¬ 
static copy of said agreement. This agreement conclusively 
establishes that the Defendant Berens agreed to turn back 
the property to Plaintiff John E. Laughlin and his sister, 
Gertrude Laughlin, if at the end of one year or by March 
27th, 1940, they would have paid a total of $1200.00. 

It is essential in order that justice may be done that 
the Appellate Court in determining this appeal be in pos¬ 
session of all facts since this is an equity case. 

There is annexed hereto and made a part hereof, affi¬ 
davit of Plaintiff James J. Laughlin, detailing the circum¬ 
stances under which this document only recently came to 
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light, and the circumstances of the case bring the facts 
within the purview of Rule 75(h). 

JAMES J. LAUGHLIN 
National Press Building 

Counsel for Plaintiffs. 

I certify that I have this day mailed a copy of this motion 
to Paul E. Lesh, Esq., Kellogg Building, Washington, D. C., 
Counsel for Defendants. 

JAMES J. LAUGHLIN. 

This the 15th day of October, 1943. 


In the District Court of the United States 
for the District of Columbia. 


Civil Actions Nos. 4666, 5884 and 10033. 


John E. Laughlin, et al., Plaintiffs, 


vs. 

F. W. Berens, et al., Defendants. 


AFFIDAVIT OF JAMES J. LAUGHLIN. 

District of Columbia, ss: 

James J. Laughlin, being first duly sworn on oath as 
required by law, deposes and says that he is one of the 
plaintiffs in this cause and is counsel for John E. Laughlin 
and says unto the Court that the document referred to in 
this motion—that is an agreement between F. W. Berens 
and James J. Laughlin, dated March 27th, 1939, was located 
in the month of July, 1943, after the record on appeal had 
already been lodged in the United States Court of Appeals 
for the District of Columbia. 




16 


Affiant says that in the years 1938 and 1939 considerable 
correspondence passed between Defendant F. W. Berens 
and affiant and that much of this correspondence was mis¬ 
laid and the greater part of it has never been located for 
reasons that will be set forth later in this affidavit. Affiant 
says further that several papers were signed during the 
months of March, April and May of 1939, and a number of 
such papers have also been mislaid. Affiant says that 
at the time of the unlawful eviction of December 8th, 1939, 
his personal effects and papers were scattered and mislaid 
and many things were never located; that the affiant says 
that the document in question—that is the agreement re¬ 
ferred to in this motion—was in a large envelope along 
with other correspondence having to do with premises 2244 
Cathedral Avenue, N.W. 

Affiant says that at the time of the unauthorized evic¬ 
tion of December 8th, 1939, he was taken by surprise and 
did not anticipate that such a situation would arise and 
was not prepared to cope with same and hence was unable 
to make provisions for the proper disposition of his prop¬ 
erty, and that a great quantity of his personal effects were 
placed in front of the premises 2244 Cathedral Avenue on 
the sidewalk and some of it in the Street. There were also 
a considerable part of his personal property and corre¬ 
spondence placed in the rear of the premises. Affiant says 
that late in the day of December 8th, 1939, in order to pro¬ 
tect the property from the elements, affiant had to make 
hasty preparations and that some of the property was 
moved to one place, some to another place and a consider¬ 
able part of it was sent to storage. 

Affiant says as to the circumstances of the document— 
copy of which is annexed to his motion—he now recalls 
there were a number of conversations between Defendant 
F. W. Berens, Counsel for Defendant Berens, and affiant 
on March 25th, 26th, and 27th, and the document in ques¬ 
tion was prepared in the office of the Recorder of Deeds 
of the District of Columbia after conversation with coun¬ 
sel for Defendant Berens, and that the document in ques- 
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tion to the best of knowledge and belief of affiant was 
signed in the office of Defendant Berens. 

Affiant says that he made every effort to locate all docu¬ 
ments for use at the trial but was unable to locate this 
particular document. Affiant says further that in finally 
passing upon this motion that the Court consider the docu¬ 
ment referred to in this motion in connection with the 
paper writing signed by Defendant Berens, dated October 
3rd, 1939, wherein the Defendant Berens admits the ex¬ 
istence of an agreement. 

It should also be pointed out and emphasized that at the 
outset, Defendant Berens steadfastly and consistently 
maintained that there was no understanding, promise or 
agreement to turn the property back, but when confronted 
with the paper writing of October 3rd, 1939, Defendant 
Berens shifted his defense to state that there was a willing¬ 
ness on his part to turn the property back to Plaintiff John 
E. Laughlin and his sister Gertrude E. Laughlin. 

Affiant says unto the Court further that in considering 
the signed agreement of March 27th, 1939, that it be viewed 
in connection with the memorandum furnished Plaintiff 
James J. Laughlin in the month of May, 1939, wherein cer¬ 
tain accrued charges were outlined. This memorandum 
was furnished Plaintiff James J. Laughlin by one of the 
office staff of the Defendant Berens and tends to confirm 
the existence of an agreement. 

JAMES J. LAUGHLIN. 

Subscribed and sworn to before me this.day of 

October, 1943. 


Notary Public, D. C. 
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In the District Court of the United States 
for the District of Columbia. 


Civil Action No. 5884. 


John E. Laughlin, et al., Plaintiffs, 

v. 

Security Mutual Life Insurance Company, et al., 

Defendants. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

At the conclusion of the trial of the above entitled action, 
tried pursuant to the order entered herein December 11, 
1942, together with Civil Action No. 4666, entitled John E. 
Laughlin, et al., plaintiffs, v. F. W. Berens, defendant, and 
Civil Action No. 10033, entitled John E. Laughlin, et al., 
plaintiffs, v. F. W. Berens, et al., defendants, the Court 
delivered orally the following opinion containing findings 
of fact and conclusions of law which are hereby made and 
found, as follows: 

“The Court is going to decide the case now. The 
• decision of the Court in all three of these cases is for 
the defendants. 

In the opinion of the Court the plaintiffs or, rather, 
the two Laughlins, John E. Laughlin and Gertrude 
Laughlin, bought this property in 1937, I believe, and 
i from that time on until March, 1939, they were in de- 
i fault most of the time. There were two or three 
threatened auction sales, and then they were called 
off, but finally the auction sale was set, having been 
! postponed twice, for March 27, 1939. 

Now the insurance company and their representa¬ 
tive, Mr. Berens, showed themselves very lenient, very 
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indulgent, very liberal, in allowing the Laughlins, even 
though in default, to pay up by degrees the interest 
on this trust of $8,800, but finally the insurance com¬ 
pany, which was represented by Mr. Berens, and its 
attorney, Mr. Clayton, said, ‘Now, we can’t wait any 
longer. You are in default, you admit you are in de¬ 
fault. We are entitled to sell out, and we are going 
to sell out.’ The insurance company certainly had 
that right under the deed of trust, and the note it se¬ 
cured. 

Thereupon, whether or not Mr. Berens suggested it, 
or whether Mr. Clayton suggested it, or whether Mr. 
James J. Laughlin suggested it, or whether Mr. John 
E. Laughlin suggested it, it was agreed that John 
Laughlin and Gertrude Laughlin would deed, in fee 
simple, this property to Mr. Berens, and it was agreed 
that Mr. Berens, as soon as he got the title, would give 
Mr. James Laughlin a monthly rent agreement at $100 
and allow him to remain in the property as tenant, 
and that was all carried out. 

Now, the plaintiffs in this case contend that at that 
same time there was an oral agreement that they 
should be allowed one year within which to buy bade 
that property provided James Laughlin paid $100 a 
month in accordance with the rent agreement. 

In the opinion of the Court, the testimony of the 
plaintiff does not substantiate any such oral agreement 
in regard to the property being conveyed back to the 
Laughlins, of the deficit of the trust being paid off at 
the rate of about seventeen dollars a month. The 
Court considers Mr. James Laughlin is a lawyer of 
keen mind who saw that the rent agreement was ob¬ 
tained. If there was any such agreement as this oral 
agreement he should have asked for a letter from the 
insurance company, or Mr. Berens, saying, “If you pay 
this $100 a month, any time up to a year we will give 
you credit for the overdue payment on the trust of 
about seventeen dollars a month, and if you pay up 
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the balance we will convey the property back to you, 
but there isn’t a scratch of a pen as to any such agree¬ 
ment so the Court holds that the agreement that it was 
to be conveyed back in a year without any considera¬ 
tion to Mr. Laughlin—although I am not deciding it on 
that—that the proof in this case on the part of the 
plaintiff does not prove any such agreement by a pre¬ 
ponderance of the evidence but, on the contrary, the 
Court is of the opinion that the preponderance of the 
evidence is in favor of the defendant. 

Even if there was such an agreement, according to 
the testimony of the plaintiffs, the agreement was that 
‘If James Laughlin pays $100 a month rent for this 
property we will regard $82.00 or $83.00, as rent and 
give you credit for the overdue amount on the promis¬ 
sory note secured by the deed of trust of about $17.00, 
and give you one year to take care of overdue pay¬ 
ments on the note, and if that isn’t sufficient you can 
make up the balance, so that if within a year you give 
us the overdue payments on the trust we will convey 
the property back to you.’ 

Now, that agreement was not lived up to. There 
was a breach of it almost every month. They started 
in March, 1939, and there were three or four landlord 
and tenant proceedings for non-payment of rent, and 
the papers show, and it is admitted, that there was 
default in the payment of that money. That default 
was a breach on the part of the plaintiffs and that 
would void an alleged oral agreement. 

Well, however, the case went along until sometime, 
I think, in October, 1939, or November. Then the de¬ 
fendant, Berens, obtained a judgment in a landlord 
and tenant proceeding in municipal court, and he was 
entitled at the proper time to have a writ of execu¬ 
tion. Thereupon, in November, the plaintiff in case 
4666 filed a suit on November 4, 1939. In the opinion 
of this Court that judgment of the municipal court was 
valid and binding after the time for appeal lapsed; that 
then it was final in its nature, and enforcible, and that 
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no decree of this Court should have been issued to stay 
the execution of that decree. If there was anything 
wrong with that proceeding, with that final judgment, 
then the remedy was to appeal the case. However, 
this Court did issue, Mr. Justice Letts I think it was, 
issued a temporary restraining injunction. In the 
opinion of this Court, that was an improvident issuing. 

Now, it is still the opinion of this Court that the 
possession of this property should not have been then 
restored, after they had been evicted, to the plaintiffs 
Laughlin, and that it should not now be restored. 

Now, that case, the first case, was heard before 
Judge Goldsborough, who issued an order, or judg¬ 
ment rather, and the Court of Appeals set that aside, 
not on its merits because the case was not heard on its 
merits, but to be tried de novo on all the issues in¬ 
volved in the case. 

Now, then, there was a second suit filed here, civil 
suit No. 5884, by James Laughlin and John Laughlin 
to set aside a foreclosure sale, and then there was a 
third suit filed, civil action No. 10033, a complaint in 
ejectment. Before touching on those two additional 
suits, the second and third one, this Court is of the 
opinion that the eviction of the Laughlins under the 
writ of execution of the municipal court was valid and 
legal, and this court from the inception of this case 
4666 had no right to issue any mandatory injunction 
to restore the Laughlins to property involved in this 
suit. 

Now, in regard to the second suit filed, No. 5884, to 
set aside a foreclosure sale on the ground of fraud; the 
Court is of the opinion that there was a valid and 
binding deed of trust dated the 29th of March, 1937, 
and that therefore the foreclosure sale in February, 
1940, wasn’t it, was valid and lawful, and that there 
is no evidence here to show that there was any fraud 
in the sale, or that the sale was unfair, or that it was 
not honestly and fairly conducted, and that there is 
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no evidence that the Court can rely on that there 
j were any bidders prevented from bidding on the prop¬ 
erty, or that they did not want people to bid on it. The 
testimony of Mr. Berens is just the other way around, 
that they wanted to get somebody to bid on it, and if 
they had done so the insurance company would not 
have had to buy it in. 

In regard to the third complaint of ejectment, that 
; is covered in the suit, in the other suit 4666. In other 
words, if I grant the prayer of this complaint that 
would be, in effect, ejecting Mr. Berens, or the man 
who is occupying it for him, from the property and put 
Mr. John Laughlin and Mr. James Laughlin in posses¬ 
sion. That would be the same as though I should grant 
a mandatory injunction in suit 4666, so, therefore, that 
suit has no standing, in the opinion of the Court, and 
will be dismissed. 

Furthermore, there has been no tender of the 
i amount due to the insurance company made by any 
1 one of the Laughlins, not by any one or by all three 
1 of them, and, therefore, they cannot come into Court 
and ask the Court to restore the property to them 
when they haven’t the money, or haven’t tendered it 
either to the insurance company, or Mr. Berens, its 
representatives, nor to its attorney, Mr. Clayton, nor 
to Mr. Lesh, the attorney in this case. 

In other words, the Court finds the facts to be sub¬ 
stantially as contended for by the defendants, and the 
' conclusions of law as contended substantially by the 
defendants. 

The defendants may prepare findings of fact and 
conclusions of law, and also a judgment dismissing the 
case, and submit that to Mr. Laughlin.” 

The Court makes in addition the following specific find¬ 
ings of fact: 

1. There was not, at the time of the deed from John E. 
Laughlin and Gertrude Laughlin to Frederick W. Berens 
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and the making of the rent agreement between said Berens 
and James J. Laughlin, or at any time, an agreement on 
the part of Frederick W. Berens and the Security Mutual 
Life Insurance Company, or either of them, to the effect 
that said Laughlins or any of them retained an equity in 
the property or a right to redeem the same or to the effect 
that they or any of them thereafter could acquire title to 
the same. 

2. The agreement claimed by the plaintiffs to have been 
made at said time by said Berens individually or on behalf 
of said company with said Laughlins included as an essen¬ 
tial term thereof upon the due performance of which plain¬ 
tiffs claimed rights depended, an undertaking on the part 
of said James J. Laughlin to pay one hundred dollars in ad¬ 
vance each month, reserved as rental in said rental agree¬ 
ment; said payments were not made as agreed and said 
agreement was thus breached by said James J. Laughlin; 
such of said payments as were made were belated, under 
the compulsion of threatened eviction and repeated land¬ 
lord and tenant proceedings. The monthly installment 
due September 27, 1939, was not paid when due nor at any 
time thereafter, and it was for failure to pay said install¬ 
ments that James J. Laughlin was evicted from said prem¬ 
ises by execution on the judgment of the Municipal Court 
in the Landlord and Tenant proceeding which the plaintiffs 
sought to enjoin by Civil Action No. 4666 in this Court. 

3. The Security Mutual Life Insurance Company and 
said Frederick W. Berens were at the time said Berens ac¬ 
quired title willing and desirous that said Laughlins or any 
of them should pay the amounts in default on the mortgage 
and reinstate themselves as mortgagors; this willingness 
and desire continued until after said James J. Laughlin 
had finally defaulted in the payment of rent and been 
ousted; it was pursuant to this willingness and desire that 
statements of the amounts required to restore said mort¬ 
gage to good standing were furnished said James J. Laugh¬ 
lin by said Berens or his agents during the period of his 
tenancy. 
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4. No payment has been made by any of said Laughlins 
on account of the mortgage debt or on account of rent 
since the payment by James J. Laughlin of $105.25, made 
October 3, 1939, covering the sum of $100 due August 27, 
1939, under said rent agreement and Municipal Court costs 
adjudged due in a proceeding in said court to oust said 
Laughlin for its non-payment. From the time of said pay¬ 
ment to the present time, no payment or tender in any 
amount has been made by said Laughlins or any of them to 
the defendants in the three suits first above mentioned or 
any of them. 

5. The defendants in Civil Action No. 5884 did not, nor 
did any of them, seek by artifice or design to defeat any 
rights of said Laughlins by the foreclosure sale of February 
16; 1940. Said foreclosure sale was ordered on behalf of 
the party secured, the Security Mutual Life Insurance 
Company, in good faith in order to realize by sale the 
amount due on the mortgage indebtedness if any outside 
bid in an amount sufficient to cover that indebtedness could 
be secured, or in the alternative to clear the title in ac¬ 
cordance with what said company and its agent believed 
to be the requirements of the Federal Housing Adminis¬ 
tration, through which the mortgage loan had been in¬ 
sured. The said Laughlins had advance and actual notice 
and knowledge of the foreclosure sale. There was no 
stifling of bidding by said defendants or any of them, and 
the sale was in all respects regularly and fairly conducted, 
and resulted in the property being bid in by defendant 
Boothby on behalf of said Security Mutual Life Insurance 
Company. Conveyance by the trustees to said company 
has been withheld pending the outcome of this litigation. 

The Court makes the following conclusions of law: 

1. John E. Laughlin, Gertrude Laughlin and James J. 
Laughlin were not, nor were any of them, entitled to pos¬ 
session of the disputed premises at any time during the 
pendency of Civil Action No. 4666. 
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2. The order entered November 7, 1939, restraining the 
execution of the writ of restitution issued by the Municipal 
Court was improvidently entered. 

3. Said Laughlins have not since March 29, 1939, had 
any title, legal or equitable, to the premises in controversy, 
nor any interest therein excepting the interest of James J. 
Laughlin as tenant which had terminated when Civil Ac¬ 
tion No. 4666 was filed. 

4. After the conveyance from John E. Laughlin and 
Gertrude Laughlin to Frederick W. Berens, the title was 
in him subject to the deed of trust to secure the indebted¬ 
ness due the Security Mutual Life Insurance Company, 
and said company for default in the payment of said in¬ 
debtedness was entitled to foreclosure by sale as provided 
in the deed of trust. 

5. The plaintiffs are entitled to no relief herein, and 
judgment should be entered dismissing the complaint. 

DANIEL W. O’DONOGHUE, 

Justice. 
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JAMES J. LAUGHLIN 

in account with 

CHARLES T. CLAYTON, 

! Settlement Agent 

Lot 49 in square 2206, property now in name of 
Frederick W. Berens. 

1939 

March 29 By deposit on foreclosure 


proceedings . $ 75.00 

Charges on Cathedral Ave¬ 
nue N.W. to March 27, 

1939 . $ 64.50 

To advertising . 10.00 

To fee Charles T. Clayton, 

Attorney . 25.00 

To fee, Eugene H. and La¬ 
nier P. McLachlen, trus¬ 
tees . 20.00 

Preparation deed. 5.00 

Recording deed . 1.40 

Continuation of title. 10.00 

Landlord and tenant agree¬ 
ment . 5.00 

Balance due for fees on the 
foreclosure proceedings. 65.90 


$140.90 $140.90 
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FREDERICK W. BERENS, INC. 

Mortgage Loans 

Heurich Bldg., 1627 K Street N.W. 
Washington, D. C. 

STATEMENT ON JOHN E. LAUGHLIN ACCOUNT AS 

OF DECEMBER 1, 1939. 

July, 1939 payment. $ 81.99 

Plus 2% penalty . 1.64 $ 83.63 


August, 1939 payment. 81.99 

Plus 2 Jo penalty. 1.64 83.63 


September, 1939 payment. 81.99 

Plus 2 Jo penalty . 1.64 83.63 


October, 1939 payment . 81.99 

Plus 2 Jo penalty. 1.64 83.63 


November, 1939 payment. 81.99 

Plus 2 Jo penalty . 1.64 83.63 


December, 1939 payment . 81.99 

500.14 

Less money held by this office. 15.82 

484.32 

Court Costs. 11.15 

Attorney Fees . 48.00 

$543.47 
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In the District Court of the United States 
for the District of Columbia. 


Civil Action No. 4666. 


John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, Defendant. 


PLAINTIFF’S TENDER OF AMOUNT DUE WHEN 
ERRONEOUS ORDER OF DECEMBER 8, 

1939 WAS ENTERED. 

Now comes the plaintiffs through their counsel in open 
court and before any judgment, findings of fact or conclu¬ 
sions of law are entered in this cause and tender to the 
defendant the sum of $543.47—the amount due defendant 
at the time the order of December 8, 1939 was signed. 
Statement from the defendant as of December 1, 1939 is 
annexed hereto and made a part hereof. 

The tender was not made at the opening of the hearing 
on January 14, 1943 due to the fact that counsel for the 
defendant refused to discuss any method looking to a set¬ 
tlement and stated to the pretrial judge—Hon. David A. 
Pine—on December 18, 1943 that a settlement “was abso¬ 
lutely out of the question”. Due to this plaintiffs did not 
at that time (January 14,1943) have this sum of money on 
hand when the hearing opened. It has been available at 
all times. 


JAMES J. LAUGHLIN, 
National Press Bldg., 

Counsel for Plaintiffs. 
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In the Municipal Court of the District of Columba. 


Filed 

Dec. 8,1939 
Municipal Court 
District of Columbia 


L. and T. No. 834730. 


F. W. Berens, Plaintiff, 
vs. 

James J. Laughlin, Defendant. 


MOTION FOR STAY OF EXECUTION. 

Now comes defendant and moves Court to stay execution 
in above cause for following reason: 

Rent has been tendered and refused. 

JAMES J. LAUGHLIN. 


Copy mailed to 

Elmer E. Cummings, Heurich Bldg. 

JAMES J. LAUGHLIN. 

Please set cause for hearing Monday, Dec. 11. 


JAMES J. LAUGHLIN. 
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In the District Court of the United States 
for the District of Columbia. 


Civil Actions Nos. 4666, 5884 and 10033. 

John E. Laughlin, et al., Plaintiffs, 

v. 

1 F. W. Berens, et al., Defendants. 

MOTION FOR NEW TRIAL. 

Now comes the plaintiffs through their counsel and move 
the court to set aside the judgment entered in the above 
entitled causes on January 29, 1943 and to grant a new 
trial. 

The following among others are the reasons: 

1— The court misconstrued the law applicable. 

2— The court overruled and criticised action of other 
judges of this court in its ruling. 

3— The court virtually overruled the Court of Appeals. 

4— The court was so manifestly biased and prejudiced 
that a fair trial was impossible. 

5— The court did not give proper consideration to the 
legal points involved due to the desire of the court to con¬ 
clude the trial in one day. 

6— The judgment is contrary to the law. 

7— The false testimony of the witness Clayton is ground 
for a new trial. 

8— The court erred in improperly restricting cross ex¬ 
amination of witness Clayton. 

9— And for other reasons apparent of record. 

JAMES L. LAUGHLIN, 

1 National Press Bldg., 

Counsel for Plaintiffs. 
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In the District Court of the United States 
for the District of Columbia. 


Civil Action No. 4666. 


John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, Defendant. 


AFFIDAVIT OF PLAINTIFFS’ COUNSEL IN REPLY TO 
AFFIDAVIT OF PAUL E. LESH. 

District of Columbia, ss: 

James J. Laughlin being first duly sworn on oath as re¬ 
quired by law deposes and says that it is necessary to reply 
to affidavit of Paul E. Lesh due to the fact that said affidavit 
wholly distorts the facts and it is necessary that the court 
be in full possession of the facts. 

The affidavit of Mr. Lesh is drawn and framed in the 
typical manner of the Pharisee in the Temple; Mr. Lesh in 
November and December of 1942 absolutely refused to dis¬ 
cuss settlement; he made statement to the affiant in the 
office of the Assignment Commissioner that he would abso¬ 
lutely oppose any settlement; he further said that his 
clients had recommended settlement but that he opposed 
it and that he was determined to get the house away from 
me; in the pretrial court room the judge presiding—Hon. 
David A. Pine—stated “can this case be settled—why not 
try to settle it—there has been a lot of litigation here”; 
affiant replied “I am listening to hear from Mr. Lesh”; Mr. 
Lesh replied to Judge Pine “There is absolutely no chance 
of settlement—we will offer nothing”; in view of this affi¬ 
ant did not come to the hearing on January 14th with the 
necessary money; affiant was therefore surprised to find 
that the failure of tender was mentioned by the trial judge; 
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therefore when the finding of facts and conclusions of law 
were presented plaintiffs made their tender. Affiant says 
further that Mr. Lesh came to his office on January 22nd 
and at that time affiant asked Mr. Lesh “can’t we settle 
this” “What do you want”; Mr. Lesh replied “there is no 
chance of settlement”. At that time affiant said to Mr. 
Lesh “of course I am indignant—the judge never gave me 
a chance and ran roughshod over me and I am going to see 
it through”. Mr. Lesh replied “I realize that he did run 
roughshod over you—but you know Dan O’Donoghue— 
when he gets an idea in his head you can’t dislodge it— 
frankly I was surprised at his attitude but many times he 
has run roughshod over me in the same manner”. 

Affiant says that there is no justification for the comment 
of Mr. Lesh in his affidavit “subsequent events have put on 
my clients additional losses, one very small part of which 
is represented by the cost judgment herein of December 
1, 1942 of $89.75, unpaid and wholly disregarded by the 
Laughlins”. That is at utter variance with the facts. Mr. 
Lesh well knows that in the office of the Assignment Com¬ 
missioner in early December this matter was mentioned 
and affiant said to Mr. Lesh “as to the amount of $89.75 
why not let that ride and it will all be settled at the same 
time.” Mr. Lesh acquiesced in this. 

JAMES J. LAUGHLIN. 

'Subscribed and sworn to before me this . day of 

Feb. 1943. 


Notary Public D. C. 
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In the District Court of the United States 
for the District of Columbia. 


Civil Action No. 4666. 


John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, Defendant. 


AFFIDAVIT OF DEFENDANT’S COUNSEL IN REPLY 
TO “PLAINTIFF’S TENDER”, ETC. FILED 
JANUARY 25, 1943. 

District of Columbia, ss: 

I, Paul E. Lesh, being first duly sworn, depose and say: 

I make this affidavit principally in order that misstate¬ 
ments as to my own conduct contained in the filed paper 
entitled “Plaintiff’s Tender” may not remain uncontra¬ 
dicted, whether or not material. 

I deny unequivocally that at any time prior to the trial 
of this cause I had refused to discuss settlement. On the 
contrary, I have frequently told Mr. James J. Laughlin 
that my clients’ only interest in the matter was to get 
without more litigation what was due them on the mort¬ 
gage, and urged upon him that he could not hope even¬ 
tually to get the property without providing for payment 
of the mortgage. He has taken (as best I can understand 
him) the impossible position that he was first entitled to 
go back into possession, with damages for wrongful evic¬ 
tion, before discussing payment of what would be due on 
the mortgage. Later, as the litigation has stretched out, 
apparently interminably, I have told him that my clients 
were discouraged by the length of time it was taking to 
clear their title and would consider paying him money to 
end the delay. This I told him again as recently as the 
present month, just before the trial, with no response from 
him. 
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I was in Mr. Laughlin’s office on the 22nd instant giving 
him copies of the proposed findings, conclusion and judg¬ 
ments. He did not intimate to me that his attitude had 
in any respect changed. He said he was now in better finan¬ 
cial condition, and that my client the Insurance Company 
had ahead of it two more years of litigation. He inquired 
at what figure the Insurance Company was holding the 
property, and I replied truthfully that I did not know, 
that I believed we would have to get through with the 
litigation clouding the title before fixing a price to sell. 

If these post-trial remarks and inquiries by Mr. Laughlin 
were intended as an overture toward a settlement, they 
were not recognized by me as such. He did not intimate 
he had in mind a tender, and I do not believe the present 
“Plaintiff’s Tender” is a bona fide effort to settle the litigar 
tion, but is only an effort to becloud whatever issues now 
exist by a gesture simulating acceptance of the offer my 
clients made him in December, 1939. The passage of time 
and intervening events have made this offer no longer open, 
as he well knows. 

As to the amount, $543.47, it must be apparent that it 
bears no relation to any amount which would be presently 
due on any theory of the case. It had to do with a will¬ 
ingness on the part of my clients to accept what would 
be due them on the mortgage if revived in December, 1939; 
the due date of the last installment taken into account in 
its calculation was December 1, 1939. Aside from what 
would have been subsequent monthly maturities on the 
mortgage loan, subsequent events have put on my clients 
additional losses, one very small part of which is repre¬ 
sented by the cost judgment herein of December 1, 1942, 
of $89.75, unpaid and wholly disregarded by Mr. Laughlin. 

1 Since I have been connected with these cases Mr. Laugh¬ 
lin has made no attempt to negotiate a settlement to rein¬ 
state himself or his brother and sister as mortgagors. He 
lacks and wants an excuse for never having made timely 
tender, nor any tender at all prior to his present post-trial 
maneuver, and for the insufficiency of the amount he now 
says he offers without saying what he wants for it. How- 



35 


ever, for him to put forward as his excuse his statement 
that I refused or was unwilling before trial to discuss set¬ 
tlement is not only lacking in logic, but the statement 
itself is wholly at variance with the facts. 

PAUL E. LESH. 

Subscribed and sworn to before me this . day of 

January, 1943. 

R. S. HARRINGTON, 

(Seal.) Notary Public, D. C. 


In the District Court of the United States 
for the District of Columbia. 


Civil Actions Nos. 4666, 5884 and 10033. 

John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, et al., Defendants. 

AMENDMENT TO MOTION FOR NEW TRIAL. 

Now comes the plaintiffs through their counsel and 
amend the motion for new trial filed on February 8, 1943, 
to include the following: 

Affidavit of James J. Laughlin as to bias of Judge 
O’Donoghue. 

Photostatic copy of motion for stay of execution filed 
in Municipal Court on December 8, 1939. 

JAMES J. LAUGHLIN, 

National Press Bldg., Coun¬ 
sel for Plaintiffs. 

I certify that I have this day mailed copy of this amend¬ 
ment to Paul E. Lesh, Esq., Counsel for Defendants. 

JAMES J. LAUGHLIN. 

This the 13th day of February, 1943. 
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In the District Court of the United States 
for the District of Columbia. 


Civil Actions Nos. 4666, 5884 and 10033. 


John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, et al., Defendants. 

AFFIDAVIT AS TO BIAS AND PREJUDICE OF 
JUDGE DANIEL W. O’DONOGHUE. 

District of Columbia, ss: 

James J. Laughlin being first duly sworn on oath as re¬ 
quired by law deposes and says that on the trial of the 
above entitled causes on January 14,1943, the trial judge— 
Hon. Daniel W. O’Donoghue was very definitely biased and 
prejudiced against the plaintiffs’ case and very definitely 
partial to the cause of the defendant; that plaintiffs had 
hoped that Judge O’Donoghue would not sit in the case 
dtie to the comments made by him in May, 1941 and also 
due to the fact that the said judge had made a ruling 
adverse to the plaintiffs at that time; plaintiffs were of the 
belief that due to the participation of the said judge in 
the case in May, 1941 and his attitude at that time that 
he would disqualify himself in January, 1943. Plaintiffs 
were at a decided disadvantage in the trial before Judge 
O’Donoghue in that the said judge was carried and did 
not give proper consideration to the matters involved; the 
said judge stated that he did not want to sit the following 
day—Friday—and wanted to finish the case that day; at 
the beginning of the case counsel for the defendants had 
stated that the case would consume two days but when 
counsel for the defendants saw that the trial judge favored 
his cause he fully entered into the mood of the trial judge 
and that was to hurry the case to a conclusion. 

Affiant says that although there were three cases con¬ 
solidated and that one of them—4666—had twice been to 
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the Court of Appeals and on the first appeal the Court 
of Appeals had considered it for six weeks and the second 
appeal had been considered by the Court of Appeals for 
five months—the trial judge did not even take it under 
advisement nor did he ask for memorandum of authorities 
but decided the vital questions involved without a mo¬ 
ment’s consideration. 

Affiant says in his judgment it was unfortunate that the 
case came before Judge O’Donoghue on Thursday inas¬ 
much as he had three matters that came before Judge 
O’Donoghue on a Thursday and the statement was always 
“I want these cases determined today as I will not be sitting 
tomorrow” so it is the view of affiant that Judge O’Don¬ 
oghue rarely sits on Friday. 

Affiant says further that counsel for the defendant took 
eleven days to present his findings of fact and conclusions 
of law and counsel for plaintiffs requested the same length 
of time but the trial judge did not allow same. There is 
annexed hereto draft of findings of fact and letter ad¬ 
dressed to Judge O’Donoghue with regard to this. The 
trial judge signed the conclusions of law and findings of 
fact presented by counsel for defendant the trial judge 
himself made a change—that is to cover the matter of 
tender. 

Affiant says further that not once during the hearing did 
the trial judge make any suggestion of settlement of the 
matters involved. 

Affiant says that he is not unmindful that the statute 
requires that an affidavit of disqualification be filed before 
the case begins but affiant was in doubt that although the 
trial judge remarked in May, 1941, “when you are in 
default you can’t expect relief in the courts” that those 
were sufficient to disqualify the judge. However he was 
convinced after the hearing opened that a fair trial was 
impossible. 

JAMES J. LAUGHLIN. 

Subscribed and sworn to before me this .day of 

February, 1943. 
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In the District Court of the United States 
for the District of Columbia. 


Civil Action No. 4666. 


John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, Defendant. 


FINAL JUDGMENT FOR DEFENDANT. 

This cause came on for final hearing, and the Court hav¬ 
ing made and filed its findings of fact and conclusions of 
law, it is this.day of January, 1943, by the Court, 

Adjudged that the amended complaint herein be and the 
same is hereby dismissed, with prejudice, and the defend¬ 
ant have judgment for costs. 

! DANIEL W. O’DONOGHUE, 

Justice. 
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In the District Court of the United States 
for the District of Columbia. 


Civil Action No. 4666. 


John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, Defendant. 


AFFIDAVIT OF PAUL E. LESH IN REPLY TO AFFI¬ 
DAVIT OF JAMES J. LAUGHLIN DATED FEBRU¬ 
ARY , 1943, FILED FEBRUARY , 1943. 

District of Columbia, ss: 

Paul E. Lesh, being first duly sworn, deposes and says: 

Mr. Laughlin’s affidavit attributes to deponent a remark 
about Judge O’Donoghue, beginning with the words “I 
realize” and ending with the words “same manner”. De¬ 
ponent does not entertain the views so attributed to him, 
has not had the experiences described in the alleged re¬ 
mark, did not make the remark, and did not make any re¬ 
mark which could be fairly construed as having the import 
of the quoted remark. 

The singling out of this one thing in Mr. Laughlin’s affi¬ 
davit as calling for an express repudiation is not to be con¬ 
strued as admitting or implying that other statements of 
fact in the affidavit are true. As to the other statements, 
deponent is content to rely on the record or their manifest 
immateriality; but the particular thing to which this affi¬ 
davit is pointed, though not material, is too offensive, too 
hurtful to a Judge for whom deponent has the greatest 
respect, and too damning of deponent’s own judgment and 
taste, to pass it unnoticed. 


PAUL E. LESH. 
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1 Subscribed and sworn to before me this 17th day of 
Feb. 1943. 


' (Seal.) 


R. S. HARRINGTON, 

Notary Public D. C. 


I certify that the foregoing affidavit was served by me on 
the plaintiffs by delivering a copy at the office of James J. 
Laughlin, Esq., National Press Building, this 17th day of 
February, 1943. 

PAUL E. LESH, 

Paul E. Lesh, 

1422 F. Street, N.W. 

1 Attorney for Defendant. 


In the District Court of the United States 
for the District of Columbia. 


Civil Action No. 4666. 


John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, Defendant. 


REPLY TO AFFIDAVIT OF PAUL E. LESH 
1 FILED FEB. 17, 1943. 

District of Columbia, ss: 

i James J. Laughlin being first duly sworn on oath as re¬ 
quired by law deposes and says that he has read affidavit 
of Mr. Lesh filed February 17, 1943 in reply to affidavit of 
James J. Laughlin. 

Affiant says that the statement attributed to Mr. Lesh— 
and to which he now takes exception—is substantially, if 
not exactly as he uttered it and affiant remembers it very 
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distinctly. Affiant therefore cannot let Mr. Lesh’s repudi¬ 
ation of it go unchallenged. The conversation was of some¬ 
what extended duration and this particular part of it im¬ 
pressed itself on affiant’s memory. Affiant was anxious for 
a settlement but Mr. Lesh was in such an exultant mood 
that he frankly told affiant he would not let his clients 
settle with him. 

JAMES J. LAUGHLIN. 

Subscribed and sworn to before me this 18th day of 
February, 1943. 


In the District Court of the United States 
for the District of Columbia. 


Civil Action No. 4666. 


John E. Laughiin, et al., Plaintiffs, 

v. 

F. W. Berens, Defendant. 


ADDITIONAL FINDINGS OF FACT. 

There was an agreement by the defendant to reconvey 
the property at 2244 Cathedral Avenue N.W. to John E. 
Laughiin and Gertrude Laughiin within a period of one 
year provided the payments were made within the one 
year period. 

The defendant on two separate occasions, and perhaps 
on other occasions, after the conveyance of the property to 
him recognized the existence of an oral agreement by rec¬ 
ognizing in writing the said oral agreement to reconvey 
the property. 

A rule to show cause was issued out of this Court in No-, 
vember, 1939 and the said rule to show cause was violated 
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and in order to preserve the status quo a judge of this 
court issued a restraining order. 

Plaintiffs filed their suit in this Court to establish their 
equity in said real estate and while the proper procedure 
would have been to file a plea of title yet this court had 
authority and jurisdiction to entertain the suit since plain¬ 
tiffs were unable to provide the bond required in Munici¬ 
pal Court. 

At the time the erroneous order of December 8,1939 was 
signed the plaintiffs were indebted to the defendant in the 
amount of $543.47 and this sum has been tendered defend¬ 
ant in open court and was refused by the defendant. 

No request or suggestion of settlement was made by the 
Court throughout this hearing. 


In the District Court of the United States 
for the District of Columbia. 


Civil Actions Nos. 4666, 5884 and 10033. 


John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, et al., Defendants. 


MOTION TO LEAVE TO FILE PAPERS OMITTED 
THROUGH INADVERTENCE. 

Now comes the plaintiffs through their counsel and move 
the Court for leave to file annexed papers omitted through 
inadvertence. 

The paper listed amount due F. W. Berens as of Decem¬ 
ber 1,1939 should have been included with plaintiffs’ tender 
made January 25, 1943. 
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The papers covering additional findings of fact and copy 
of letter to Judge O’Donoghue should have been filed with 
amendment to motion for new trial filed February 16,1943. 

JAMES J. LAUGHLIN, 
National Press Bldg., 

Counsel for Plaintiffs. 

copy of motion mailed this day to Paul E. Lesh, Esq., Kel¬ 
logg Bldg. 

JAMES J. LAUGHLIN. 

This the 20th day of February, 1943. 


In the District Court of the United States 
for the District of Columbia. 


Civil Action No. 4666. 


John E. Laughlin, et al., Plaintiffs, 

v. 

F. W. Berens, Defendant. 


ORDER OVERRULING MOTION FOR NEW TRIAL. 

Upon the coming on for hearing of the motion for a new 
trial filed herein by plaintiffs on February 8, 1943, and the 
amendment thereto filed February 16,1943, counsel for the 
respective parties having submitted the same without argu¬ 
ment, and the court having considered the same, it is this 
18th day of February, 1943, by the Court, 

ORDERED, that said motion be and the same is hereby 
overruled. 

D. W. O’DONOGHUE, 

Justice. 
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IN THE 


United States Court of Appeals 

District of Columbia 


Nos. 8528, 8529 and 8530. 


JOHN E. LAUGHLIN and JAMES J. LAUGHLIN, 

Appellants, 


v. 

F. W. BERENS, SECURITY MUTUAL LIFE INSUR¬ 
ANCE COMPANY, F. W. BOOTHBY, LANIER P. 
McLACHLEN, EUGENE H. McLACHLEN and 
WILLIAM R. BOGER, Appellees. 


BRIEF FOR APPELLEES. 


STATEMENT. 

The material facts are well summarized in the opinion of 
the court below which was made a part of the findings (Ap¬ 
pellants ’ Appendix, pp. 18 et seq.). 

No. 8528 here, Civil Action No. 4666 below, was to en¬ 
join a Municipal Court eviction for non-payment of rent 
and to establish an equity above a mortgage in real estate. 
No. 8529 here, Civil Action No. 5884 below, was to set aside 
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a foreclosure sale under the mortgage. No. 8530 here, Civil 
Action No. 10033 below, was an action in ejectment to gain 
possession of the same real estate. 

i By orders entered December 11,1942, in each of the three 
cases (T. 1, 217, 242), they were consolidated for trial, and 
it was further ordered that the facts adduced in each case 
should be considered by the Court in disposing of all. 
Nevertheless, it may be helpful to have a statement of those 
facts particularly pertinent to each separately made. 

Record references to the testimony supporting the facts 
included in the findings seem superfluous because the find¬ 
ings are not challenged by appellants excepting in the one 
particular, viz., that appellants claim appellee Berens 
agreed to allow them, if rent was meantime paid, a year 
in. which to redeem or buy back the real estate here in¬ 
volved. 


Facts Particularly Pertinent to No. 8528. 

On March 27, 1939, James J. Laughlin was living in the 
residence here involved, 2244 Cathedral Avenue, N. W., 
title to which was held by his brother, John E. Laughlin, 
and his sister, Gertrude Laughlin, subject to a mortgage, 
deed of trust, to secure a note originally $8,S00, written 
in 1937, to Security Mutual Life Insurance Company. 

F. W. Berens was the local loan correspondent of Se¬ 
curity Mutual, with the duty of collecting the monthly in¬ 
stallments, seeing that the taxes were paid, and otherwise 
servicing the loan. The loan was payable about $85 monthly 
and had frequently been in default in 1937 and 1938. On 
March 27,1939, it was again in default and James J. Laugh¬ 
lin was about to be ousted by foreclosure advertised for 
that day. 

The events of that day were that the advertised fore¬ 
closure was stopped; John E. and Gertrude Laughlin deeded 
the property to F.W. Berens; F.W. Berens rented the prop¬ 
erty to James J. Laughlin by a monthly tenancy agreement 
beginning that day, subject to termination on thirty days’ 
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notice by either party to the other, calling for the payment 
of $100 rent each month in advance. The deed and the land¬ 
lord and tenant agreement were introduced in evidence be¬ 
low as Plaintiffs ’ Exhibits 1 and 2, T. 49; the landlord and 
tenant agreement is printed in full in R. No. 7603, p. 14 
et seq. 

What, if any, further agreements or understandings there 
were, were matters in dispute and tried below, and may 
be more properly discussed in the brief argument to fol¬ 
low. 

It was claimed by appellants that Berens also agreed to 
allow the Laughlins one year in which to pay the arrear¬ 
ages and claim a reconveyance. This Berens denied. We 
emphasize, however, that whatever may be claimed or de¬ 
nied, it was admitted below, out of the mouth of Mr. James 
J. Laughlin (T. 71, 76), that it "was a condition of the grant 
of additional time to the Laughlins to pay up and get a re¬ 
conveyance from Berens that James J. Laughlin pay rent 
during the period of the extension in accordance with the 
landlord and tenant agreement, that is, at $100 per month 
in advance. 

No money was thereafter paid on the mortgage arrears, 
as such, but such rental payments as James J. Laughlin 
made to Berens were remitted by him to Security Mutual in 
payment of such of the overdue mortgage monthly install¬ 
ments as these funds covered (T. 157,162). 

Laughlin defaulted, repeatedly, in the payment of the 
agreed $100 per month rental (T. 72, 82, 84). Five succes¬ 
sive landlord and tenant actions were brought in the Mu¬ 
nicipal Court each for the non-payment of a month’s rent; 
in the first four of these suits, eviction was averted by the 
payment of the rent and costs. The last payment of any 
kind by the Laughlins to Berens or the Security Mutual 
was the payment made October 3, 1939, of $105.25 cover¬ 
ing rent due August 27, 1939, plus Municipal Court costs 
(Findings, par. 4, Appellants’ Appendix, p. 24, T. 84). The 
fifth suit was for possession for non-payment of rent due 
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September 27, 1939; judgment was entered October 21, 
1939; this rent was not paid; and the judgment was exe¬ 
cuted December 8, 1939, and James J. Laughlin was there¬ 
by evicted from the property. 

Meantime, John E. Laughlin, as sole party plaintiff but 
by James J. Laughlin as his attorney, had filed November 
4, 1939, in the District Court his action No. 4666, here No. 
8528, seeking against Berens alone an injunction against the 
execution of the Municipal Court judgment and to re-estab¬ 
lish his equity in the property. 

John E. Laughlin was granted preliminary relief. A 
rule to show cause was issued November 4,1939, returnable 
November 14th, why injunction pendente life should not 
issue, and a restraining order laid on the Marshal Novem¬ 
ber 7, 1939, reciting the necessity of preserving the status 
quo until hearing on the rule (R. 7603, pp. 4-6). 

The complaint and the rule were answered November 10, 
1939, by Berens, a motion to dismiss being included in the 
answer {id. pp. 6, 12). , 

The landlord and tenant agreement was made an exhibit 
to the answer {id. p. 14); and on November 16, 1939, there 
was ordered into the record in this case the Municipal Court 
record of the proceedings, including the judgment for pos¬ 
session for non-payment of rent (Appelles’ Appendix No. 
7974, pp. 1-3). 

No injunction was issued and the restraining order was 
not extended after its ten-day life under R. C. P. 65 (b). 

The motion to dismiss was heard and acted on by the 
District Court by its order of November 22, 1939, the bill 
dismissed and the rule discharged (Appellee’s Appendix 
No. 7974, pp. 4-5). 

'Pursuant to leave, an amended bill for the same relief was 
filed November 29,1939, in which James J. Laughlin as well 
as John E. Laughlin were plaintiffs. It prayed the issuance 
of a new rule and restraining order, and also an injunction 
pendente lite (R. 7603, pp. 16, 20). No interlocutory relief 
was granted on the amended bill. 
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Answer was filed denying the existence of an agreement 
to reconvev and alleging defaults in the payment of rent 
and the consequent judgment of dispossession entered by 
the Municipal Court, as well as other points not now im¬ 
portant. 

Trial on the merits was begun before Justice Golds- 
borough on December 4, 1939, but no determination of the 
merits was arrived at, for reasons stated in the opinion in 
No. 7603, 73 App. D. C. 136, not material on this appeal. 

The order of December 8, 1939, entered at the conclu¬ 
sion of that trial, contained misleading surplusage which 
was mentioned in our brief in No. 7974, and which we men¬ 
tion again because in the former opinions of this Court 
there are indications that we have not heretofore made the 
sequence of events perfectly clear. 

This order dismissed the amended complaint and then 
provided (E. 7603, p. 31)—“that the rule to show cause 
pending against the defendant be and the same is hereby 
discharged, and that the said restraining order, restraining 
the United States Marshal from evicting the said plain¬ 
tiff, James J. Laughlin, from premises 2244 Cathedral 
Avenue, Northwest, in the City of Washington, District 
of Columbia, be and the same is hereby dismissed, and that 
the said defendant be forthwith allowed to recover his said 
property.” 

As above appears, the fact was that when this order of 
December 8, 1939, was entered, there was no rule to show 
cause pending against the defendant, as it had been dis¬ 
charged November 22nd, and there was no restraining order 
then binding the Marshal, as none had been issued after 
that of November 7th, which had not been renewed and fell, 
if not at the end of ten days, then with the dismissal on No¬ 
vember 22, 1939, of the complaint on which it was issued. 
On the first appeal, No. 7603, 73 App. D. C. 136, 118 F. 2d 
193, the order of November 22, 1939, was not brought 
here in the record. On the second appeal, No. 
7974, 75 U. S. App. D. C. 409, 411-412, 128 F. 2d 23, 
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this Court noted that the final words of the order of De¬ 
cember 8, 1939, directing that the defendant be allowed to 
recover his property, were superfluous. The truth is that 
everything in this order after the dismissal of the bill was 
surplusage. Such compulsion to refrain from executing the 
judgment of the Municipal Court as was created by the 
rule and restraining order had come to an end when the 
original bill was dismissed by the order of November 22, 
1939, and plaintiffs failed to get such temporary relief under 
their amended bill. 

“When this Court in No. 7603 set aside the order of De¬ 
cember 8,1939, and new trial was ordered below, appellants 
repeatedly sought to get the District Court to order them 
put in possession of the property, and a long delay ensued 
in getting a trial on the merits while plaintiffs prosecuted 
to this Court appeal from two of the orders below denying 
such relief. That appeal was No. 7974 in this Court, the 
opihion in which is reported in 75 U. S. App. D. C. 409. 

The majority opinion was that the orders complained of 
were not appealable as they did not change the possession. 
The minority held the orders appealable as affecting the 
possession and approved them as a proper exercise for 
clearly sufficient reasons of the District Court’s discretion. 
In the majority opinion it was stated that when the restrain¬ 
ing order was dissolved there was no impediment to the 
execution of the Municipal Court judgment and that appel- 
leefe’ possession thereunder was rightful, though the con¬ 
text (75 U. S. App. D. C. 409, 411-412) shows that it had 
escaped the attention of the Court that it was not the order 
appealed from, that of December 8, 1939, but the prior un¬ 
appealed order of November 22, 1939, that dismissed the 
bill on which the restraining order had been issued. 

After petitions for rehearing and stay, the mandate of 
this Court went down and the case (along with the other 
two cases which are now here) came on for the trial on the 
merits resulting in the judgment from which the present 
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appeal is taken. The trial court found for the appellees 
on all controverted questions of fact, notably— 

1. There was no agreement on the part of Berens to 
allow appellants a year in which to claim a reconvey¬ 
ance. 

2. The alleged agreement was breached by James J. 
Laughlin’s defaults in rental payments. 

3. Security Mutual and Berens were willing to re¬ 
instate the Laughlins upon payment of the arrearages 
due on the mortgage even after the property was con- 
veved to Berens. 

4. No payment had been made by the Laughlins since 
the payment of $105.25 made October 3, 1939, covering 
rent due August 27, 1939 (the month prior to the one 
for the non-payment of which he was finally evicted), 
plus Municipal Court costs, nor any tender from then 
to the time of decision, January 14,1943. 

5. The foreclosure of February 16,1940, was regular 
and fair. 

The decision of the Court was announced to counsel on 
January 14, 1943, by the oral opinion which is embodied in 
the findings of fact and conclusions of law. Concluding that 
opinion the Court directed counsel for defendants to draft 
findings of fact and conclusions of law’ and a form of judg¬ 
ment and submit them to Mr. Laughlin. Drafts of findings 
and judgment were made and submitted to Mr. Laughlin 
on January 22, 1943 (Appellants’ Appendix, p. 34), pre¬ 
paratory to their submission to the Court on January 25, 
1943. 

When counsel met before the trial justice on January 25, 
1943, plaintiff produced, read and filed the document en¬ 
titled “Plaintiff’s Tender” (Appellants’ Appendix, p. 17), 
accompanied by the statement of account dated December 
1, 1939 (Appellants’ Appendix, p. 16) showing $543.47 then 
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overdue on the mortgage. To make a record reply to the 
statements so filed by appellants, appellees’ counsel filed an 
affidavit (Appellants’ Appendix, p. 33). So far as mate¬ 
rial here, our position is that however a payment of $543.47 
might have fitted the situation as it existed December 1, 
1939, such a sum had no relation to the situation as it ex¬ 
isted January 25, 1943. 

After the judgment was entered, January 29, 1943, and 
motion for new trial had been filed February 8, 1943, then 
as a part of an amendment thereto, on February 13, 1943, 
Mr. Laughlin filed his affidavit (Appellants’ Appendix, p. 
26) attributing bias and prejudice to Justice O’Donoghue. 

Statement Relating to No. 8529. 

"Whether, when Security Mutual ceased to be willing to 
wait longer for any belated payment of the arrearages due 
it, and James J. Laughlin had defaulted in his rental, Se¬ 
curity Mutual could have caused the mortgage to be can¬ 
celled and the legal title in Berens and the mortgage trus¬ 
tees united by simple conveyances, or whether, on the other 
hand, foreclosure of the mortgage was necessary, is a ques¬ 
tion we are spared the necessity of determining, as is men¬ 
tioned again in the argument portion of this brief. An 
additional reason against relying on the title in Berens as 
the situation existed in the latter part of 1939 was that 
Berens’ title was in litigation in Civil Action No. 4666, and 
any title derived from him would have been subject to the 
lis pendens of that suit. Security Mutual, particularly to 
comply with the requirements of the Federal Housing Ad¬ 
ministration which had insured the loan (findings, Appel¬ 
lants’ Appendix, p. 24, testimony, T. 149,151) was advised 
to have formal foreclosure of the deed of trust. 

Though John E. and James J. Laughlin had sued Berens 
by Civil Action No. 4666, filed November 4, 1939, claiming 
ownership to the equity above the mortgage, they did not 
make Security Mutual nor the McLachlen, trustees, parties 
to the suit, nor did they question that the equity they were 
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claiming was subject to the mortgage. The then pending 
litigation concerned only the ownership of the equity above 
the mortgage. 

The default on the mortgage debt, after the credit of the 
October 3, 1939, rental payment of $105.25, which was the 
last payment on either the rental or the mortgage account 
(Appellants’ Appendix, p. 27, T. 84), consisted of the 
monthly payments due July, 1939, and monthly thereafter 
(Statement of Account, December 1, 1939, Appellants’ Ap¬ 
pendix, p. 27). 

Security Mutual directed the trustees, Lanier and Eugene 
McLachlen, to foreclose, and after actual notice to the 
Laughlins as well as the usual publication, foreclosure was 
had by sale February 16, 1940. The property was bid in 
by one Boothby on behalf of the Security Mutual. No ques¬ 
tion has been raised as to the procedural regularity of the 
foreclosure. 

Thereupon, on February 19, 1940, John E. and James J. 
Laughlin filed Civil Action No. 5884 against Security Mu¬ 
tual, Berens, Boothby and the two McLachlens to set aside 
the sale on sundry grounds, notably that bidding had been 
stifled, and for damages. 

Based partly on the pre-trial stipulation (T. 218) and 
partly on the evidence taken at the final hearing, the charges 
made against the validity of the foreclosure were held by 
the trial court baseless in fact,—see findings of fact, para¬ 
graph 5 (Appellants’ Appendix, p. 24). 

Judgment was entered dismissing the complaint. This 
appeal, No. 8529, was taken, however, and until this judg¬ 
ment is affirmed, the title to be passed by the trustees ’ deed 
remains unmarketable. The judgment in this case is not 
included in appellants’ appendix, nor is any contention 
about it mentioned in appellants’ statement of points nor 
elsewhere in their brief. 
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Statement as to Case No. 8530. 

On February 4,1941, John E. and Janies J. Laughlin filed 
a complaint in ejectment, Civil Action No. 10033 below, 
against Berens and William R. Boger, the latter in posses¬ 
sion of the property under Berens. The plaintiffs made 
the same averments of fact as have been above summarized 
in connection with the two prior suits, and claimed posses¬ 
sion and damages for the withholding of possession. 

Answers were filed, including the defense that no cause 
of action was stated, and alleging in brief the occurrences 
to date. 

In effect, this action was an attempt by independent suit 
to get the same relief, possession pending the suit, sought 
by interlocutory motions in Civil Action No. 4666, the de¬ 
nials of which were reviewed in No. 7974 in this Court. 
The District Court said of this suit that to grant the prayer 
“would be the same as though I should grant a mandatory 
injunction in suit 4666” (Appellants’ Appendix, p. 22). 

Judgment was entered dismissing the complaint, and this 
appeal No. 8530 was taken. No contention about this case 
is mentioned in appellants’ statement of points nor else¬ 
where in their brief. 

I SUMMARY OF ARGUMENT. 

The issues brought here by appellants if determined in 
their favor would not lead to reversal, because the claimed 
agreement for a year’s indulgence was on a condition not 
fulfilled, and the deed from the Laughlins to Berens was fol¬ 
lowed by formal foreclosure of the mortgage. 

Even assuming the facts to have been as appellants con¬ 
tend, and assuming any one of the several constructions of 
law applicable to those facts, the Laughlins’ equity was 
ended either by their deed to Berens, or by the foreclosure 
when the agreed indulgence was at an end, or by their fail¬ 
ure to fulfill the condition on which they were to have a re¬ 
conveyance. 
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ARGUMENT. 

The Issues Made Here by Appellants’ Brief. 

The two issues brought to this Court by appellants’ brief, 
one of fact and one of law, even if resolved in favor of ap¬ 
pellants, would not justify the reversal of the three judg¬ 
ments below or any of them. 

Those issues (brief, pages 7-8) are— 

(1) As matter of fact, whether there was an agreement 
on the part of Berens at the time of the conveyance to him 
other than that to be spelled out from the deed to him and 
the landlord and tenant agreement considered in the light 
of the surrounding circumstances, including his and the 
Security Mutual’s known willingness to reconvey on pay¬ 
ment of arrearages even after the conveyance to him; spe¬ 
cifically whether such an agreement as appellants claim was 
made by Berens, viz., to allow to the Laughlins a year’s in¬ 
dulgence conditioned nevertheless on the payment mean¬ 
time of monthly rent; and 

(2) As matter of law, whether the deed was not absolute 
but was “a mortgage in legal effect and appellee Berens 
should have been required to adhere to the terms of the 
mortgage.” 

Appellees do not accept these issues propounded by ap¬ 
pellants’ brief as determinative of this litigation. 

(1) The first issue, one of fact, was found by the trial 
justice adversely to appellants, who found as a fact Berens 
made no agreement to allow the Laughlins a year within 
which to buy back the property (Appellants’ Appendix, p. 
19). 

In view of Berens’ willingness to reconvey on receiving 
the defaulted mortgage payments (the manifestations of 
which appellants rely on as evidence of an agreement in 
fact on Berens’ part), which willingness continued until 
after James J. Laughlin had finally defaulted in his agreed 
rental, it is immaterial whether he had or had not agreed 
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to wait for a year, because it was a condition the agreement 
ascribed to him that James J. Laughlin should meantime 
pay his monthly rent, and Laughlin defaulted long before 
the foreclosure. Therefore, though we insist that on the 
record the trial justice was entirely correct in determining 
on the evidence that there was no agreement as claimed for 
a year’s indulgence, yet as the claimed agreement was on a 
condition not fulfilled, the issue of fact as to whether there 
was an agreement as claimed, becomes immaterial. 

(2) As to the second issue, if it be assumed as matter 
of law that the deed to Berens was not absolute but defeas¬ 
ible on the payment of the amounts due under the original 
mortgage, the fact is that Berens and the Security Mutual, 
the holder of the mortgage note, actually treated the situa¬ 
tion as appellants claim they should have; the mortgage 
was not treated as ended either by the deed to Berens or by 
Laughlin’s failure to pay his rent; the only effect given to 
Laughlin’s failure to pay his rent was to end the period of 
indulgence accorded to the Laughlins; and by the same pro¬ 
cedure as though there had been no deed at all to Berens 
the mortgage was foreclosed by formal and regular fore¬ 
closure sale. 

Appellants might therefore prevail on both issues they 
bring here, and yet the judgments below should be affirmed. 

No Applicable Legal Theory Supports Appellants’ Claim, 

1 Even Assuming the Claimed Agreement for a Recon¬ 
veyance. 

It is sufficient for appellees under the usual rules of ap¬ 
pellate procedure to meet the case brought here by appel¬ 
lants and stop. It may, however, assist the Court in dis¬ 
posing of these appeals to have a short presentation of our 
views of the case. 

Whenever a mortgagor in default conveys to mortgagee, 
thb transaction is open to interpretation dependent upon 
the intent of the parties. Here the deed of the mortgagors, 
John E. and Gertrude Laughlin, was to F. W. Berens indi- 
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vidually, but bis relationship to the mortgagee was such as 
to make the transaction resemble a deed from mortgagors 
to the mortgagee. It may be well, however, in interpreting 
the transaction to bear in mind that the parties knew that 
the deed of trust note was payable to and held by Security 
Mutual, and that the trustees under the deed of trust were 
Lanier and Eugene McLachlen, so that there was no merger 
of the legal and equitable title by the conveyance from John 
E. and Gertrude Laughlin to F. W. Berens. 

The undisputed transactions of March 27, 1939, were the 
deed from John E. and Gertrude Laughlin to Berens and 
the rental agreement between Berens and James J. Laugh¬ 
lin. There is no doubt that these two documents were inter¬ 
dependent ; that the former transferred to Berens the right 
of possession theretofore in the mortgagors; and that the 
simultaneous rental agreement transferred the right of pos¬ 
session to James J. Laughlin for an indefinite period de¬ 
pendent upon the payment of monthly rent by him and ter¬ 
minating with his default in rent. The rental agreement 
was not only a legal consideration but a motive for the 
deed. 

But the Laughlins claim an additional consideration, an 
agreement on Berens’ part that if James J. Laughlin con¬ 
tinued to occupy the premises and pay his rent for a year, 
their equity would be kept alive for that period and they 
would be permitted that period to redeem the property by 
paying up the arrearages on the mortgage. The making of 
such an additional agreement was denied by Berens. Until 
long after the trial and after the lapse of the time for the 
reopening of the case, the Laughlins asserted in their 
pleadings and their testimony that the claimed agreement 
was oral. Then pending this appeal James J. Laughlin 
claims to have 1 ‘located” a written agreement. We will 
not divert from our main theme to reargue the objections 
to the consideration of this unproven paper, having fully 
presented them in opposition to the motion to remand. 
Whether or not we think the paper is entitled to be here, it 
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is printed on page 5 of appellants’ brief and again on page 
13 of appellants’ appendix, and since the Court will see it, 
we may as well comment on it as though it were an authen¬ 
tic paper. The indulgence contemplated by it to be given 
to the Laughlins in the payment of their defaulted mort¬ 
gage debt is by it plainly enough conditioned on the pay¬ 
ment of James J. Laughlin’s monthly rent. This fact makes 
it as immaterial whether this paper is authentic as it is 
whether the parties orally agreed to a year’s indulgence 
conditioned on the payment of monthly rent. The monthly 
rent was not paid, so the period of agreed indulgence came 
to an end. 

The court below on the only evidence this Court should 
consider, that adduced at the trial below, held there was no 
agreement for a year’s indulgence. 

However, all possibility of injustice may be eliminated 
if we examine the legal effect of the transactions of March 
27, 1939, and include the assumption that there was such 
an agreement as is claimed. 

Deeds from defaulting mortgagors to mortgagees have 
been the subject of much litigation and a wealth of judicial 
opinion, particularly when there is any agreement whereby 
the mortgagors may reacquire any interest in the property 
by the payment of the amount which was due on the mort¬ 
gage at the time of the deed. 

Where the intent of the parties is that the mortgage debt 
shall be cancelled, the transaction may be upheld as an abso¬ 
lute extinguishment of the equity of redemption. If, how¬ 
ever, the mortgage debt continues, the transfer of the legal 
title may be held without effect on the relationship of mort¬ 
gagor and mortgagee, the debt, and the equity of redemp¬ 
tion, in which cases such deeds are themselves referred to 
often as mortgages. Or the transaction may be treated as 
a conditional transfer of the equity defeasible on perform¬ 
ance of a condition, a payment of money, but indefeasible 
if the condition be not performed. See Annotation, 129 
A. L. R. at page 1473 et seq. 
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Where, as here, the relationship of mortgagor and mort¬ 
gagee, if it survived the deed, has now been ended by fore¬ 
closure, and the conditional transfer of the equity, if one 
there was, has been rendered indefeasible by the non-per¬ 
formance of the condition upon which there was to be a re¬ 
conveyance, it is of no importance to determine whether the 
legal effect of the transaction was merely to continue the 
relationship of mortgagor and mortgagee, or, on the other 
hand, was to transfer conditionally the equity. 

This Court has had occasion to dispose of a similar prob¬ 
lem without determining definitely which legal theory is ap¬ 
plicable. We refer to the case of Ingersoll v. Tyler, 47 App. 
D. C. 328, where the converse of the situation at bar was 
presented. There the mortgagor subsequent to conveyance 
of her equity to the mortgagee had performed the condition 
upon which it was to be conveyed back to her. Therefore, 
the Court concluded that it was immaterial whether the 
deed was ineffectual to affect the relationship of mortgagor 
and mortgagee, or whether, on the other hand, the deed was 
a conditional sale of her equity, because in either event she 
was entitled to her equity by having performed the agreed 
condition. Here the Laughlins failed to perform the agreed 
condition. James J. Laughlin did not pay monthly rent in 
accordance with the rental agreement but defaulted. 
Therefore, if the relationship of mortgagor and mortgagee 
continued unimpaired by the deed, the claimed period of 
agreed indulgence came to an end with the default in the 
payment of rent, and the mortgagee was free to foreclose; 
and, on the other hand, if the transaction be construed as a 
conditional transfer of the equity defeasible on perform¬ 
ance of a condition, viz., the monthly payment of rent for 
the period of a year, the transfer of the equity became in¬ 
defeasible when the condition was not performed. 

It is at least interesting to note, however, that the only 
legal theory upon which, in any event, the original suit, 
Civil Action No. 4666, in which Berens alone is the party 
defendant, could be supportable, is that the conveyance to 
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Bef ens of the equity was conditional, and that on perform¬ 
ance of the condition Berens was bound to reconvey the 
equity. If the plaintiffs had in mind the suit would affect 
the mortgage, or was to enforce an agreed further indul¬ 
gence before foreclosure, on the theory that the deed and 
claimed collateral agreement gave them a year’s time to 
make their payments, they would necessarily have joined 
Security Mutual and the two McLachlens, mortgage trus¬ 
tees, as parties defendant. The contest they made by that 
suit, which was the only suit pending when foreclosure was 
had, was solely as to the right of possession and the owner¬ 
ship of the equity above the mortgage. The suit on such a 
theory fails not because there may not be a conditional con¬ 
veyance of the mortgagor’s rights, even to a mortgagee or 
its representative, but because the condition was not ful¬ 
filled and the conveyance became absolute. 

As has been above mentioned, a conveyance from a mort¬ 
gagor to a mortgagee may be intended to extinguish the lia¬ 
bility of the mortgagor and to be an absolute end of both the 
debt and the equity of redemption. As a matter of fact, 
there has been no assertion of personal liability against 
John E. and Gertrude Laughlin (and of course none against 
James J. Laughlin, who was a stranger to the mortgage) 
since the deed to Berens. The position of the appellees 
below and here has been purely defensive,—they have 
sought no relief excepting the termination of these litiga¬ 
tions. In suit No. 5884 below, 8529 here, to which Security 
Mutual is a party, we find appellants complaining (Pars. 
10 and 11 of Complaint, T. 208) that despite the convey¬ 
ance to Berens, John E. and Gertrude Laughlin were by 
the foreclosure sale sought to be held liable on the mortgage 
debt, and Berens and the Security Mutual answering (Pars. 
10 and 11 of Answer, T. 214, 215) that John E. and Ger¬ 
trude Laughlin were relieved of any obligation under the 
deed of trust by the transaction of March 27, 1939, and 
that the foreclosure was not aimed at holding them but to 
eliminate any title question. 
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In determining whether a mortgagor’s deed is in extin¬ 
guishment of his equity, the cancellation or non-cancellation 
of his liability for the debt is a persuasive factor, as was 
noted in the case of Ingersoll v. Tyler, 47 App. D. C. 328, 
supra. 

Though it does not appear essential to the defeat of ap¬ 
pellants’ claims, we may say that it seems likely that the 
actual intent of these parties was that any personal liability 
of John E. and Gertrude Laughlin should be at an end, un¬ 
less by the renting to James J. Laughlin or the furnishing 
of additional funds by him, the arrearages could be caught 
up and a reconveyance requested. When this was not done, 
they could reasonably have called upon Berens, Security 
Mutual and the mortgage trustees to end the mortgage and 
the debt by appropriate conveyancing. This, however, has 
not been and is not sought by appellants, and such convey¬ 
ancing could not with safety be relied upon by appellees 
to clear their title in the face of appellants’ resistance. 

Appellants’ present position appears to be definitely that 
the mortgage remained alive, unaffected by the deed to 
Berens, and that the rental arrangement plus the unproven 
agreement for a year’s indulgnce, despite the fact that that 
agreement was conditioned on the payment meantime of 
monthly rent, in some way not made at all clear, suspended 
the operation of the mortgage and made improper its en¬ 
forcement against the property. 

It is our position that neither with nor without the claimed 
agreement for a year’s indulgence could the transactions 
of March 27, 1939, be construed as prolonging the Laugh- 
lins’ equity in the property without obligation on their part 
either to pay the overdue and accruing installments of the 
mortgage debt or to pay monthly rental for the property, 
or as precluding foreclosure on default in both the mortgage 
and the rental payments. 
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CONCLUSION. 


On any theory the judgments below were right and should 
be affirmed. 


Respectfully submitted, 


Paul E. Lesh, 

Dale D. Drain, 

Attorneys for Appellees. 


Less, Drain & Barnard, 

Of Counsel. 
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APPELLEES’ APPENDIX. 

Comments on Appellants’ Appendix. 

(1) Without exception the copies of papers which con¬ 
stitute appellants’ appendix lack the filing stamps showing 
the dates of filing in the Clerk’s office of the lower court; 
almost without exception they lack signatures and dates; 
with the result that it is impossible without referring to the 
Transcript of Record to know which of them are a part 
of the record and what is the chronology of those which are. 

(2) The paper (Appellants’ Appendix, p. 13) purporting 
to be an agreement of March 27, 1939, is not a part of the 
record. This paper is the one which was for the first time 
claimed to exist and sought to be put into the record by ap¬ 
pellants’ motion to remand, filed July 29, 1943, and subse¬ 
quently by a motion to “ correct” the record in the District 
Court and inter alia by a motion for leave to correct the 
record in this Court, filed November 16, 1943, and by a pe¬ 
tition for a writ of mandamus, filed in this Court November 
16, 1943. 

(3) The motion for leave to “correct” record (appen¬ 
dix, p. 14) is not a part of the Transcript of Record herein, 
but is the motion filed in the District Court (subsequent to 
the denial by this Court of the motion to remand) by which 
the paper dated March 27,1939, is sought to be made a part 
of the record. 

(4) The affidavit of James J. Laughlin, without signa¬ 
ture or date (appendix, p. 15), is not a part of the Tran¬ 
script of Record but was filed below in support of the last 
mentioned motion. 

(5) The copy of the findings of fact and conclusions (ap¬ 
pendix, pp. 18 et seq.) should be corrected in the eighth 
line of numbered paragraph 4, page 24, by deleting the 
words “present time” and substituting the words “final de¬ 
cision of case (Jany. 14,1943) ” (T. 179), and should be com¬ 
pleted by adding the date opposite the signature, “Janu¬ 
ary 29, 1943” (T. 180). 
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(6) The statement of account, James J. Laughlin in ac¬ 
count with Charles T. Clayton, Settlement Agent (appendix, 
p. 26) is not in the Transcript of Record; it was defen¬ 
dant’s Exhibit 1, for identification (T. 82), received in evi¬ 
dence as defendant’s Exhibit 4, in connection with testi¬ 
mony of the witness Charles T. Clayton at page 143 of the 
Transcript, and theretofore referred to in the testimony. 

(7) The statement of the John E. Laughlin account as of 
Dec&nber 1,1§39 (appendix, p. 27), was a paper permitted 
bv^itLpisttjcb Judge to be filed February 23, 1943 (T. 198, 

. 193§Plpon’appellants’ statement that it should have been 
^included 'with the paper entitled “Plaintiff’s Tender”. 

(8) The paper entitled “Plaintiff’s Tender” (appen¬ 
dix, p. 28) was filed January 25, 1943 (T. 172). 

(9) The motion for stay of execution, Municipal Court 
(appendix, p. 29), is a paper attached to the amendment 
to motion for new trial, filed February 16, 1943 (T. 190). 

(10) The affidavit as to bias and prejudice of Judge 
O’Donoghue (appendix, p. 36) was also filed with the 
amendment to motion for a new trial, filed February 16, 
1943 (T. 187). 

(11) The paper entitled “Additional Findings of Fact” 
(appendix, p. 41) is not a part of the record in this case. 




